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Agenda item n°5 

	Proposition de l’AEPM pour une Directive fille portant amendement à la directive cadre sur l’eau et concernant la qualité requise et la gestion des eaux conchylicoles
	EMPA' s proposal for a daughter Directive amending the Water Framework Directive and concerning the quality requirements and the management of shellfish waters 


The President of the AEPM presented the framework and the recitals proposed for developing and implementing a daughter Directive for the protection of shellfish waters and ecosystems (see AEPM note of 8/02/10 and earlier notes). 

Additional information was then submitted: 

- The Community policy on shellfish waters has assumed an importance that has been confirmed since it provides a means of: 

· Implementing concrete measures for improving the environment and protecting it against pollution and chronic, specific or accidental degradation;
· Acknowledging the status of "shellfish waters" and the need to safeguard coastal resources, in particular shellfish populations ; 
· Helping to maintain a sound ecological and sanitary status for shellfish waters and products that are directly edible for human beings and sustainably guarantee compliance with the provisions envisaged by the "Hygiene Package". 
· Ensuring a necessary degree of harmonisation between the provisions applicable in the various Member States for the required quality of shellfish waters and avoiding the creation of an uneven playing field for competition and thus making a direct impact on the operation of the internal market; 
· Maintaining and developing a competitive shellfish sector according to  European aquaculture's sustainable development strategy. 

- Directive n° 79/923/EEC concerning the required quality of shellfish waters was recently re-codified 2006/113/EC (12 December 2006) and certain Member States were condemned for not transposing the provisions envisaged (IE, the U.K., SP, IT
). 
- Directive 2000/60/EC establishing a framework for a Community water policy repeals the 2013 Directive on shellfish waters. It is considered that the implementation of the WFD has to make it possible to reach a level of water protection that is at least equivalent to that ensured by some of the earlier instruments. These instruments should accordingly be repealed when the relevant provisions in this Directive are fully implemented (51). Shellfish farming is concerned as regards the transitional waters and coastal waters. 
The WFD provides protected areas with one type taking the form of "areas designated for the economic protection of significant aquatic species" (annex IV, 1.ii). Shellfish waters are therefore designated as requiring protection under Community legislation (2006/113/EC). However, the specific protection they need to continue enjoying is neither defined nor applied even though the requirements are more stringent than those laid down for bathing water. 
Environmental targets are planned for these protected areas (Article 4, c). The protected areas are covered by a register (Article 6, 2004 deadline) and the surveillance programmes provided for in Article 8 have to be supplemented with the specifications contained in Community legislation on the basis of which the protected area was established (Article 8, 2006 deadline). The WFD does not feature all the parameters contained in Directive 2006/113/EC, in particular microbiological parameters, saxitoxins, substances affecting the taste of the shell. This means that the conditions the WFD laid down for an equivalent level of protection will not be reached for shellfish waters, when Directive 2006/113/EC is repealed in 2013. 
In each river basin district, the register or registers include the shellfish water bodies (art.6). The water status surveillance programmes are supplemented with the specifications contained in Directive 2006/113/EC (art.8). The WFD refers to Directive 2006/113/EC for the characterisation of significant anthropogenic pressures and in particular for estimating and identifying pollution 
The programmes of measures drawn up for each geographical district take account of the results of the analyses for achieving the environmental targets (Article 11, deadlines March 2010). The basic measures envisaged for shellfish waters are necessarily associated with supplementary measures comprising contamination sources reduction programmes. A river basin district management plan has to be itemised (2009 deadline, 2015 revision). 
The Martine Strategy Framework Directive (2008/56/EC) defines marine waters and their good status in terms of regions, sub-regions (art.4. b and c) and relevant subsectors. The good environmental status concept is supplemented with good sanitary status (art.3.5). The Member States are required to formulate marine strategies which include a preparatory phase [ initial 1/assessment ; 2/definition of "good environmental status"; 3/ environmental targets and associated indicators (15/12/2012) and 4/surveillance programme (15/07/2014) ]; and an operational phase with the development of programmes of measures (2015) for achieving a good status in 2020. 
The definition of the good environmental status of marine waters and the associated indicators applies to shellfish waters and activities. The definition of the environmental targets, the surveillance programmes and the programme of measures has to take account of the existing provisions, in particular those of Directive 2006/116/EC [Article 9..10..11 and 13 ]. 

Waters, shellfish resources and the activities come within the scope of the Directive (but they do not seem to have been taken into account). 
- 8 of the 11 descriptions being defined at European level (see FR mirror group) concern them directly. Shellfish resources can be taken into account, by definition, in the development of the biological diversity indicators. The introduction of non-indigenous species should not threaten shellfish farming (description 2). The shellfish populations being exploited have to remain within the biological safety limit (descriptor 3). The production areas have to have a trophic network and river basin conditions in a good enough state to guarantee production (descriptions 4 and 7). An excessively high level of eutrophication in shellfish waters can affect production and activities (description 6). Lastly, shellfish waters and resources should not be polluted or contaminated. This is so as to limit and avoid the harmful impact on resources and to guarantee consumer protection (descriptions 8 and 9). 
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The AEPM lends support to an approach based on drawing up a daughter Directive to the WFD relating to shellfish waters. This approach is justified for several reasons: 
- it is of primary importance to ensure a harmonious framework for the development of shellfish farming in Europe. 

- it is necessary to maintain a status, the requirement concerning designation and protection of shellfish waters; the registers, surveillance programmes and programmes of measures proposed by the Member States do not take into account and do not include the provisions provided for shellfish waters. 
- there is a need to define shellfish waters and the associated area, their good sanitary and environmental statuses, plus the associated criteria, the environmental targets and the surveillance programmes which apply to them as well as the specific programmes of measures for protecting and improving them. 
- steps should be taken to bring the shellfish farming requirements and provisions within one coherent framework to ensure more transparency for the sustainable development of the shellfish sector. 
Thus, it is important to create a daughter Directive for the development of shellfish farming and to meet environmental protection concerns. It stands at the interface between the WFD and the MSFD and it also interacts with the UWW, Nitrates, Natura 2000, INSPIRE, REACH Directives and the recommendations for the ICZM, (the Directives on animal health and the regulations concerning a) exotic species in aquaculture and b) consumer health, in particular Regulation 854/2004 and its provisions for the classification and surveillance of production areas) 
The daughter Directive has to provide for: 
- the definition and the designation of "shellfish waters " 
- the definition of a "shellfish safety area " comprising, where appropriate, part of the catchment areas, serving as a basis for the initial assessment (pressures, impact and services) and the definition of good status, the development of environmental targets and indicators and the application of the programmes of measures. 
- the definition of the "good status of shellfish waters ", including good sanitary status and good environmental status; 
- the definition of "environmental targets for shellfish waters " in relation to the necessary measures for the proper functioning of production activities or the restoration of resources, habitats or environmental services 
- the development and the implementation of " management plans for the shellfish sectors, including a surveillance programme and a programme of measures. 
- the development of a "shellfish strategy" for each region or sub-region 

The parameters used to define good status are those of the WFD and of the MSFD supplemented with the provisions in Directive 2006/113/EC , particularly the microbiological parameters. 
The thresholds used have to provide a means of ensuring protection for consumers, shellfish resources, the proper functioning of farming activities (growth, flesh rates) and the proper functioning of the shellfish ecosystems. They are established on the basis of the knowledge available, on the basis of the observations made or the distribution of the values, or according to empirical data. 
The parameters established are used to formulate a shellfish waters scoreboard as a basis for shellfish area assessment and management measures. 
Contamination sources reduction programmes have to be identified in the shellfish area. The environmental targets have to be associated with the : 
- improvement of the good sanitary status (ex: reduction of closures pursuant to R (EC) 854/2004 or reduction of contamination levels); 
- qualitative or quantitative development of production activities on the basis of good environmental status; 
- services provided by shellfish ecosystems and activities; 
- effective coordination with other environmental protection or planning policies. 
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ECJ Judgement C-291/93, EC v. Italy (lack of transposition)


ECJ Judgement C-225/95, EC v. Italy (failure to designate waters)


ECJ Judgement C-298/95, 12 December 1996, EC v. Germany (Quality required of shellfish waters)


Opinion of General Advocate in C-298/95, 17 October 1996


ECJ Judgement of 11 September 2003, C-67/02, EC v. Ireland (programmes)
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� See Regional Aquaculture  Development Schemes  





